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COMMISSIONER’S MESSAGE 


The Pay Equity Commission welcomed the December 1991 changes to 
the Pay Equity Act, R.S.O. 1990 announced in the Ontario legislature 
by the Minister of Labour, the Honourable Bob Mackenzie, and Chair 
of Management Board, Tony Silipo. The proposed amendments will 
ensure fairness for thousands of women working in Ontario who, until 
it was changed, could not benefit from the legislation. 


The amendments reflected the recommendations made in the Pay 
Equity Commission’s 1989 report to the Ontario government. These 
recommendations stated that proportional value and proxy 
comparison methods were two additional ways to achieve pay equity 
in organizations with few or no male job comparisons. 
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The changes to the legislation mean that thousands more women, 


many of whom are in low-paying jobs that provide human services, 
will receive equitable pay based on the value of their work. 


The changes also mean that the work of the Pay Equity Commission 
will expand considerably. In the coming year, more women and men 
will be informed of the new approaches, and new materials and 
resources will be developed for use in smaller workplaces. 


The achievement of pay equity in Ontario’s public and private sector 
workplaces requires commitment, resources and co-operation within 
the workplaces themselves. It also requires the assistance of the staff at 
the Pay Equity Commission. In 1991-92, the Commission staff 
continued to provide this assistance to Ontario’s employees and 
employers with patience, understanding, sound judgement and an 
incredible dedication to the principle of pay equity for women. 


Pay equity, by removing gender 
bias from pay practices, will 
contribute not just to fairer and 
consequently more productive 
workplaces, but also to a society 
where women and men can 


achieve equality. 


Pay equity can be achieved. 
And it can best be achieved 
through the co-operation of 
those affected. The Pay Equity 
Commission will give these 
groups the support necessary to 
comply with Ontario’s pay 
equity legislation: policy and 
research, information and 
education; and, if necessary, 


conciliation and appeal. 


THE 
PAY EQUITY 
COMMISSION 


INTRODUCTION 


The Pay Equity Commission of Ontario was established by the 

Pay Equity Act, R.S.O. 1990 (the Pay Equity Ac). The Commission is 
organized into two separate, independent parts, the Pay Equity Office 
and the Pay Equity Hearings Tribunal. 


The Pay Equity Office 


The Pay Equity Office is responsible for implementing the Pay Equity 
Act through the following activities: 


- conducting research into pay equity and related issues; 
- producing reports and making recommendations to the Minister; 


- conducting education programs and providing information to the 
public; 


- providing assistance to employers, employees and bargaining 
agents if they are unable to reach agreement on a pay equity plan 
or if the Act has been contravened. 


The Pay Equity Hearings Tribunal 


The Pay Equity Hearings Tribunal is the adjudicative arm of the 
Commission. It has the exclusive authority under the Act to determine 
all questions of fact or law that arise. The actions and decisions of the 
Hearings Tribunal are “final and conclusive for all purposes”. 


PAY EQUITY ACT 


Purpose of the Act 


The Pay Equity Act became effective on January 1, 1988. Its purpose is 
to ensure that work traditionally done by women is paid the same as 
work of equal value traditionally done by men. In 1986, the average 
annual salary for women working full-time in Ontario was $20,710 
compared to $32,120 for men. Studies show that 25 to 33 per cent of 
that difference is due to the undervaluation of the kinds of work done 
principally by women. The Act is intended to redress this inequity. 


According to the Act, employers in Ontario are required to pay their 
employees based on the value of the work done, regardless of whether 
it is women or men who principally do it. 


How Pay Equity Is Achieved 


Public sector employers were required to post a plan and begin to 
make wage adjustments on January 1, 1990. Their wage adjustments 
must be completed by January 1, 1995. 


Private sector employers with 100 or more employees in Ontario are 
required to post a pay equity plan and to begin wage adjustments 
according to the schedule on page eight. Adjustments of at least one 
per cent of the employer’s previous year’s payroll must be made yearly 
until pay equity is achieved. 


Private sector employers with 10 to 99 employees may post a plan but 
are not required to do so. If they choose not to post a plan, they must 
make al/the necessary wage adjustments to achieve pay equity by the 
legislated date. If they post a plan, however, they can phase in wage 
adjustments. 


Private sector employers with fewer than ten employees are not 
covered by the Act. 


Employers are required to identify and group into job classes positions 
that have similar duties and responsibilities, similar required 
qualifications, similar methods of recruiting, and that have the same 
compensation schedule, salary grade or range of salary rates. 
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These job classes are then classified as “female”, “male” or “gender 
neutral”. For pay equity purposes, a female job class is considered to 
be one in which at least 60 per cent of the employees are women; a 
male job class is one in which at least 70 per cent are male. Historical 
incumbency and gender stereotyping are other factors used in 
determining the gender of each job class. 


Each job class is evaluated on four factors: skill, effort, responsibility 
and working conditions. Female job classes are then compared to male 
job classes. 


If a female job class is found to be of equal or comparable value to a 
male job class, the female job class must be paid the same job rate. 
Pay adjustments amounting to at least one per cent of the employer's 
previous year’s payroll must be paid to both men and women in 
female job classes found to be undervalued, until pay equity is 
achieved. 
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PAY EQUITY SCHEDULE 


Number of Employees _—‘ Posting Date Pay Adjustments 
Begin 

500 or more January 1, 1990 January 1, 1991 

100 to 499 January 1, 1991 January 1, 1992 

PO TOO" January 1, 1992 January 1, 1993 

10 to 49* January 1, 1993 January 1, 1994 


“Number of employees” is the average number of employees in the organization, 
working in Ontario in 1987. 


Private sector employers with fewer than 100 employees are not required to 
post but may do so voluntarily. If they post a plan, they can phase in wage 
adjustments. If they choose not to post, they mustachieve pay equity by the 
mandatory dates: January 1, 1993, for employers with 50 to 99 employees; and 
January 1, 1994, for employers with 10 to 49 employees. 
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FINANCIAL STATEMENT 


Actual expenditures for the fiscal year April 1, 1991 to March 31, 1992: 


1991-92 
Salaries and Wages 4,223,747 
Employee Benefits 683,574 
Transportation and Communications 466,993 
Services (DA Alon he: 
Supplies and Equipment ZI D,OOF 


TOTAL 6,821,666 


STAFF 


Eighty-one people were employed by the Commission at the end of 
the fiscal year, including 15 people appointed to the Tribunal by the 
Lieutenant Governor in Council. 


THE 
PAY EQUITY 
OFFICE 
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THE COMMISSIONER'S OFFICE 


In 1991-92, the Commissioner’s Office, through its three-person staff, 
continued to provide leadership and advice to those involved in 
implementing pay equity in Ontario. 


The Commissioner is the chief administrative officer for the 
Commission. She reports directly to the Minister on all matters related 
to pay equity and chairs the Executive Committee of the Pay Equity 
Office. 

Legal counsel serves on the Executive Committee and provides 
ongoing advice to the Pay Equity Office on pay equity matters. She 
speaks to groups on pay equity issues, is the freedom of information 
co-ordinator and provides advice on policy development and 
amendments to the Act. 


The executive secretary co-ordinates schedules and correspondence, 
liaises with the Ministry of Labour on the Minister’s correspondence 
relating to pay equity concerns and provides a range of support 
services to the Pay Equity Office. 


In the spring of 1991, consultations were held on the use of the 
proxy comparison approach to achieve pay equity. A report on the 
consultations was prepared by the Ministry of Labour. There were 
further discussions on proxy comparison during the summer and fall. 
In December 1991, the Minister of Labour, the Honourable Bob 
Mackenzie, introduced Bill 168, an Act to amend the Pay Equity Act. 
Bill 168 establishes two additional methods — proportional value and 
proxy comparison — for determining whether pay equity exists for a 
female job class. An estimated 420,000 women could benefit from the 
proposed amendments. 


From October 23 to 25, 1991, the Pay Equity Commission hosted the 
Third Inter-Governmental Conference on Pay Equity. Representatives 
from the federal government, British Columbia, Alberta, Ontario, 
Quebec, New Brunswick, Nova Scotia, Prince Edward Island and 
Newfoundland met to share the latest pay equity developments in 
each jurisdiction. There were workshops on maintaining pay equity, 
collecting job information, dispute resolution, communicating pay 
equity, representing non-union women and options for calculating 
adjustments. On the third day, representatives from a large public 
sector employer and two large public sector unions described how 
they developed their pay equity plans. Conference delegates found 
their first-hand experience with Ontario’s Pay Equity Act extremely 
useful. The next conference is planned for Montreal in 1992. 


This year, the Commissioner wrote to all employers with 10 to 499 
employees in Ontario reminding them of their pay equity obligations 
and of the various services offered by the Pay Equity Office. She also 
continued to meet with groups of employees, employers and unions 
and hosted visits to the Pay Equity Office from several foreign 
delegations. 


The Advisory Council, an outside body of representatives from labour, 
women’s groups, management and the legal community, continued to 
meet with the Commissioner and the Executive Committee in 1991-92. 
Members of the Council are Peter Barkla, Campbell Soup Co. Ltd.; 
Marg Gillies, ICI Canada Inc.*; Sue Milling, United Steelworkers of 
America; Angelo Pesce, Ryerson Polytechnical Institute; Hal Rolph, 
McMillan, Binch; Carol Anne Sceviour, Ontario Federation of Labour; 
and Laura Trachuk, Equal Pay Coalition. (*Resigned during the year.) 


THE OPERATIONS BRANCH 


The Operations Branch provides financial and administrative support 
services to the Pay Equity Office and to the Pay Equity Hearings 
Tribunal. These services cover finance, human resources, purchasing, 
telecommunication systems, the library, the reception, and mail and 
publication distribution. 


There were several new initiatives undertaken in 1991-92. The branch 
played a key role in co-ordinating the staffing and orientation of new 
positions approved in the 1991-92 estimates. A Management Board 
Report on space requirements to consolidate and accommodate the 
expansionary needs of Review Services was developed. The branch 
implemented the new Ministry of Labour integrated financial system 
for online purchasing and financial management. An orientation 
pamphlet for new Pay Equity Office staff was also produced. 


The Commission library continues to be available to the public during 
business hours and includes a small reading area for researchers. In 
addition to material on pay equity, the library houses information and 
publications on job evaluation, labour law, employment equity, 
industrial relations and the history of women in Canada. It has 
become a recognized resource not only for Canadians seeking pay 
equity information but also for members of the international 
community. The Pay Equity Advocacy and Legal Services Clinic, 
operational since November 1991, has established a user arrangement 
with the Commission library on an ongoing basis. 
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THE POLICY AND RESEARCH BRANCH 


The Policy and Research Branch is responsible for developing policy 
within the Pay Equity Office, conducting research on pay equity issues 
and responding to policy questions that are directed to the Commission. 


Ontario’s pay equity legislation continues to lead in defining fairness in 
the workplace for women in Canada and throughout the world. Other 
governments across the country and beyond its borders increasingly 
consult the Commission as a result. 


This year, the branch undertook a number of studies. One was a major 
research study, An Evaluation of Pay Equity in Ontario: The First Year 
(1990), which was recently published. The study was based on a 
survey of public sector and large private sector employers required to 
post pay equity plans by January 1, 1990. It revealed the following: 


- More than 70 per cent of all organizations that responded had 
posted at least some of their pay equity plans, and about half of 
these had posted all their plans. 


- Approximately 20 per cent of female job classes in private sector 
establishments would receive pay equity adjustments. 


- Private sector employers with unions were less likely to have all 
plans posted than those where no union existed. This is likely an 
outcome of the negotiating process mandated in the Act. 


A survey of employers in Ontario required to post pay equity plans 
by January 1, 1991 was also undertaken. The survey, which focused 
on private sector employers with 100 to 499 employees, measured the 
status of pay equity for those involved in the second round of 
implementing the Act. 


Substantial work was also carried out on a history of pay equity in 
Ontario. 


The branch continued to develop materials on proportional value 

for amendments to the legislation. It was also actively involved in 
generating information and consulting on the development of proxy 
comparison as another method of achieving pay equity in organizations 
where no male job comparator exists. 


The branch produces the quarterly Environmental Scanning Report 
for the Commission staff. The report identifies issues such as 
unemployment, average wage settlements, interest rates, bankruptcies, 
inflation and pay equity in other jurisdictions. 


THE INFORMATION AND EDUCATION 
SERVICES BRANCH 


The Information and Education Services Branch provides employers, 
employees, bargaining agents and the general public with the 
information and training they need to understand and implement pay 


equity. 


Pay Equity Hotlines 


The toll-free hotline provides answers on all aspects of pay equity to 
questions from employers, employees and bargaining agents. This 
year, the hotline responded to a total of 28,000 calls: 5,000 from the 
public sector, 13,000 from the private sector and 10,000 from 
individuals. 


Reaching Non-Union Women 


In order to benefit from pay equity, women must first understand 
their rights. This year, pay equity was extended to small business 
establishments where employees are generally not unionized. 
Consequently, these women were the focus of the Office’s third 
annual province-wide bilingual advertising campaign. 


Using the results of the previous year’s campaign and research 
undertaken on the economic factors affecting the workplace, the 
Commission chose strong copy for its 1991-92 campaign to generate 
interest and encourage women to find out more about pay equity. 
Ads were placed in bus and transit shelters, supermarkets, storefronts 
and the personal columns of daily newspapers. Approximately 90 
per cent of the working women in Ontario were reached. 


Callers responding to the campaign received information on pay 
equity by phone and by mail. Pamphlets designed specifically for 
working women answered basic questions on pay equity, how to 
read a pay equity plan and how to file a pay equity complaint. As a 
customer service initiative, the hours of the branch’s hotline service 
were extended to 7:30 a.m. to 7:00 p.m. This allowed women to 
make their pay equity inquiries in privacy outside of working hours. 
The campaign generated approximately 2,000 calls — the 
Commission’s most successful telephone response to date. 
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Informing Employers About Pay Equity 

In 1991-92, the branch began working with the largest group of 
employers required to comply with the Ac?. Approximately 29,000 
small employers were to begin working on pay equity during the year. 
Special initiatives were undertaken to reach these employers through a 
direct mailing to the presidents of companies. 


The branch prepared and managed the response to the 
Commissioner’s letter to employers with 10 to 99 employees advising 
them of their pay equity obligations. Employers were informed of the 
deadlines for completing the process and their options to post or not 
post pay equity plans. They were also encouraged to use the 
Commission’s services through a postage-paid, business reply card 
included with the letter. More than 37 per cent of the employers 
receiving letters contacted the Commission requesting publications, 
videos and the opportunity to attend Commission seminars on pay 
equity. 


The branch also responded to the requests generated by the 
Commissioner's December 1991 letter to employers with 100 to 499 
employees. These employers were reminded that, having posted their 
plans last January, they were required to make their first pay equity 
adjustments on January 1, 1992. 
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re usually paid a lot less than men. 
Up to one third less to do a job of equal value. 
‘That’ not only unfair, it’s against the law. 
Callus. We can help you gain the money you 
"deserve, You don’t even have to give your name. 


- Iytmeatie 180-387-8813 


PAY EQUITY FOR WOMEN 


JTHE MONEY YOU DESERVE FOR TIE JOB YOU DO. 


Ontario 


Education and Training 


Four education officers within the branch provide training and 
counselling for employers and bargaining agents working toward 
implementing pay equity. Since the Commission was established, 
these officers and other staff members have participated in 
approximately 3,100 speaking engagements and consultations 
involving some 54,500 participants. Education officers also worked 
with employees to advise them of their rights at all stages of pay 
equity implementation. 


The branch continues to hold its free, weekly, in-house seminars for 
employers in the Toronto region. In addition, regional seminars are 
held across the province in sponsorship arrangements with local 
chambers of commerce, business and trade associations. Services are 
provided in both English and French. 


Publications 


The Pay Equity Commission’s publications are a recognized and 
respected source of information on pay equity. In 1991-92, the 
Information and Education Services Branch produced new materials 
for non-union women and small employers. 


Five volumes of the Commission’s newsletter were sent to more than 
16,000 organizations and individuals. A new video titled “Getting 
Started on Pay Equity” was produced. It provides employers with 
training information on how to implement pay equity. This video is 
available on loan from the Commission or from public libraries. By 
year-end, approximately 1,000 videos were in circulation to small 
employers. 


The branch created and updated its publications for non-union 
women. “You and Pay Equity” was introduced to help women 
understand and question their pay equity plans and “Is Pay Equity 
Working For You?” was rewritten for smaller workplaces. Many other 
publications were revised or rewritten in plain language. 


The branch is constantly reviewing and improving its training 
materials. This year, it initiated a project to simplify its primary 
teaching tool for small employers. The new workbook was being 
printed at the close of the fiscal year. 
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THE REVIEW SERVICES BRANCH 


The Review Services Branch investigates and mediates complaints and 
objections raised by those involved in negotiating pay equity plans or 
by those affected by the plans. 


The Role of a Review Officer 


A review officer is appointed after a complaint or objection has been 
made to the Commission. The officer investigates the issues involved 
and attempts to help the parties involved to reach a settlement. This 
approach reflects the “self-managed” nature of the Act. 


Only if a review officer is unable to achieve a settlement is the Act’s 
order function used. An order provides a resolution to issues 
confronting the parties and outlines the reasoning behind the decision 
to encourage the affected parties to accept and implement it. Any party 
to an order may request a hearing of the Pay Equity Hearings Tribunal 
in the matter. 


Review officers bring a wide range of skills and backgrounds to their 
cases that reflect the communities served, the technical areas involved 
and the procedures required. 


The Year in Review 


This was an expansion year for the branch: 14 review officers 12 new 
positions and 2 replacements) were recruited, beginning work on 
November 1, 1991. An extensive three-month training program was 
developed for these officers and, by February 1992, their contribution 
to case handling was under way. The branch, now with a complement 
of 28 officers, is divided administratively into teams co-ordinated by 
team leaders, who are supported by a case management team of ten. 


Cases centred on completing a large number of complex cases, begun 
in 1990-91, affecting public and large private sector employers. A 
significant number of cases involving the maintenance of pay equity 
also arose affecting employers, employees and unions covered by 
previously posted plans. 


Review Services has begun planning for cases arising from the 
proposed amendments to the Act, expected for late 1992. The branch 
will also be examining compliance issues with employers who are not 
fulfilling the requirements of the Act. 


The branch has contributed to policy development in connection with 
the proposed amendments. It continues to work to develop an 
understanding of the meaning and implications of pay equity within 
the community it serves. . 


SUMMARY OF CASES HANDLED 
BY THE REVIEW SERVICES BRANCH 


Fiscal Cases New Cases Cases Cases 

Year Carried from + Cases = in — Closed = Ongoing at 
Previous Year Opened Progress Year End 

88-89 0) +4 4 Lg) ZS 

eye) ZS 1108 1133 192 941 

90-91 941 1028 1969 540 1429 

91-92 1429 7239 ZAG2 Sal 1641* 


* Orders have been written in 198 of these ongoing cases. 


CASES CLOSED 

Fiscal Settled Ordered Referred Decided Total 
Year 

88-89 WW, O O 2 19 
89-90 109 79 5 1 192 
90-91 496 ay) 0 5 540 
91-92 440 W/ S it 521 


“Ordered” means a settlement could not be reached and the review officer 
issued an order in the dispute. [Pay Equity Act, sections 16(2) and 24.] 


“Referred” means the case was referred to the Pay Equity Hearings Tribunal 
without settkement or order. [Pay Equity Act, section 23(2).] 


“Decided” means the case was found to be outside the jurisdiction of the 
Commission. [Pay Equity Act, section 23(3).] 
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THE 
PAY EQUITY 
HEARINGS 
TRIBUNAL 


INTRODUCTION 


The Pay Equity Hearings Tribunal is responsible for adjudicating 
disputes that arise under the Pay Equity Act. It is a quasi-judicial, 
administrative tribunal, separate and independent from the Pay Equity 
Office. The Tribunal is tripartite in structure, composed of vice chairs 
and members representative of employers and employees. 


OPERATION OF THE TRIBUNAL 


Caseload 


The Tribunal has received 327 applications, 130 of which were 
received in 1991-92. Add to that 135 cases carried over from previous 
years, and the Tribunal’s active cases in 1991-92 totalled 205. They 
were handled as follows: 


- 39 were disposed of by final decision or withdrawal, 


- 26 were dismissed because they had been adjourned sine die for 
over one year; 


- 145 were adjourned sine die or were adjourned pending the 
outcome of the Women’s College Hospital/Ontario Nurses 
Association case; 

- 55 were carried over into 1992-93. 


Note: When the Tribunal adjourns a matter sine die on the agreement 
of the parties, the matter will be dismissed after one year, unless one 
party asks that the matter be re-scheduled for hearing within that 
period. 


Pre-Hearing Conferences 


Pre-hearing conferences continue to be an important part of the 
Tribunal’s process. This year, 46 pre-hearing conferences were held 
and a complete settlement was reached in 37 per cent of the cases. 


Although the settlement rate is high, the primary purpose of the 
pre-hearing conference is to prepare the case for hearing. The desired 
result is a shorter, smoother hearing. For pre-hearings to be effective, 
both parties must be well prepared. The fact that 31 per cent of the 
Tribunal’s cases in 1991-92 have had more than one day of 
pre-hearing conference suggests otherwise. 


The Tribunal is trying a number of approaches to deal with this issue. 
The vice chair assigned to the pre-hearing now reviews the file a few 
weeks prior to the pre-hearing date and, where appropriate, calls the 
parties to facilitate and encourage adequate preparation. This 
approach appears to be most useful where disclosure of information is 
an issue. 


In addition, the Tribunal has revised its “Pre-hearing Conference 
Guidelines” to clarify what is expected of the parties to prepare for the 
pre-hearing conference. 


Time from Application to Final Decision 


Three factors contribute to the length of time it takes to dispose of a 
case: scheduling of the hearing days, the number of hearing days 
required and the time needed to write the decision. 


The Tribunal has set a target of scheduling the first day of hearing 
within 60 days of receipt of the application. This year, however, the 
average has been 80 days. Most of the delay is attributable to 
accommodating the schedule of counsel; some of the delay is 
attributable to the Tribunal not having days available within the time 
frame. 


In the coming year, the Registrar will continue to consult with the 
parties to set hearing dates. However, if agreed upon dates cannot be 
found within a reasonable time frame, the Registrar will set dates 
without the agreement of the parties. 


Generally, the Tribunal does not initially schedule more than one or 
two days of hearing, even if it appears that the case could take longer. 
Once the case has been through a pre-hearing conference and it is 
clear that the hearing will take place, the Tribunal will book additional 
hearing days as required. Additional dates, however, tend to stretch 
into the future due to scheduling problems. 


On average, ten days of hearing were required, for the cases that 
began in 1991-92 (this figure includes dates scheduled into 1992-93). 
Many of these cases required one or two days of hearing, on the other 
hand, four ongoing cases involved at least 25 days of hearing each. 
Tribunal panels are currently engaged in discussions on how to 
reduce the number of hearing days. 


The Tribunal is also seeking ways to reduce the time between the last 
day of hearing and the issuance of a decision. In 1991-92, the average 
time for the issuance of a decision was 91 days after the last day of 
hearing. The time needed to write a decision varies significantly due 
to the number of issues in dispute and the complexity of the evidence. 
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To improve this process, panels now set a timetable for the issuance 
of a decision at each hearing’s conclusion. This timetable will include 
time for discussing the issues and drafting the decision, comments and 
dissents. The chair will monitor decision release in all cases and will 
meet with adjudicators where the release of a decision has been 
delayed. 


Resources 


This year, the Tribunal had sufficient resources, although budget 
reductions resulted in reducing the number of support staff and the 
funds needed for education, training and court reporters. 


In the coming year, it is expected that the number of applications to 
the Tribunal will increase due to the proposed amendments to the Act 
and an anticipated increase in the number of orders as a result of the 
expansion of the Review Services Branch. 


The Tribunal anticipates the impact of these increases will be felt in 
the fall of 1992. 


Representation 


Most parties appearing before the Tribunal have been represented by 
experienced counsel, although some individuals, employers and trade 
unions have appeared without lawyers. The Tribunal attempts to 
accommodate unrepresented parties, but it is difficult to appear 
without counsel, especially in complex cases. 


The Pay Equity Advocacy Legal Services (PEALS) Clinic was 
established in December 1991. Counsel from PEALS appear before the 
Tribunal representing individual employees, groups of employees and, 
in one case, a trade union. The Tribunal’s Registrar informs all 
unrepresented employees of the existence of PEALS. As cases shift 
from union to non-union employers and from the public to the private 
sector, the Tribunal anticipates that the number of non-union 
applicants will increase dramatically. 


Services in French 


The Tribunal is committed to providing services in French. Its Rules of 
Practice, forms and notices of hearing are available in both English 
and French. The Tribunal’s solicitor and many of its support staff are 
bilingual. In addition, the Tribunal has the resources to assign a 
bilingual panel to hear a case. In 1991-92, a second request for French 
language services was received, and both a pre-hearing conference 
and hearing will be conducted in French. 


Revision of the Tribunal’s Rules, Forms and Procedures 


In 1991-92, a tripartite committee of the Tribunal drafted revisions to 
the Tribunal’s rules and forms, primarily to simplify the language, 
clarify the intent of some of the procedures and reduce the length. 
Draft rules and forms were widely circulated to parties that appear 
before the Tribunal and to their legal counsel for their comments. The 
Tribunal also held three outreach meetings in Toronto and Ottawa to 
receive feedback on the proposed changes. Based on the comments 
received, the new rules and forms were revised and published in June 
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Issues Before the Tribunal 


In the coming year, the Tribunal anticipates a number of significant 
decisions to be issued involving the determination of a gender-neutral 
comparison system, the status of settlements, the role of the Pay 
Equity Office, the calculation of benefits and a Charter challenge to 
section 6 of the Act. 


HIGHLIGHTS OF TRIBUNAL DECISIONS 


The most significant Tribunal decisions released in 1991-92 are 
highlighted below. Each of these decisions, along with many others, 
are reproduced in Volume 2 of the Pay Equity Report, which was 
published in March 1992. 


Who Is the Employer? 


In Barrie Public Library Board (1991), 2 P.E.R. 93, the Tribunal 
determined that the Library Board rather than the City of Barrie was 
the employer of persons working at the library. This decision is 
significant for a couple of reasons. In an earlier decision, Metropolitan 
Toronto Library Board (1989), 1 P.E.R. 112, the Tribunal had 
determined that the municipal entity rather than the Library Board was 
the employer. In that case, as in the other employer cases preceding 
Barrie, the Tribunal relied on the analytical framework set out in 
Haldimand-Norfolk (No. 3) (1989), 1 P.E.R. 17. In Barrie, the panel 
re-examined and departed from that framework and emphasized the 
importance of those Haldimand tests that assisted in answering the 
following inquiry: who sets compensation policy and attaches value to 
the work performed? 
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The Barrie analysis was used by the Tribunal in a subsequent 
employer case, Porcupine Health Unit (No. 2) (1991), 2 P.E.R. 198. In 
this case, the Tribunal was asked to determine whether a regional 
health unit or the municipalities in the area served by that health unit 
was the employer of the nurses working at the health unit. The 
Tribunal found that the Health Unit was the employer because it and 
its staff determined the compensation practices and the valuing of 
work at the Health Unit without apparent involvement by the 
municipalities. 


Can the Tribunal Apply the Charter? 


In making an order, a review officer interpreted and applied a 
provision in the Act. An application was made to the Tribunal 
objecting to the order. One of the grounds of objection was that the 
officer’s interpretation of the statutory provision contravened the 
Canadian Charter of Rights and Freedoms. The Tribunal’s jurisdiction 
to hear the Charter challenge was questioned. The Tribunal held that 
it had the jurisdiction to hear the challenge and to apply the Charter 
to the Act because its powers and duties under the Act are similar to 
those of the Ontario Labour Relations Board under the Labour 
Relations Act. The Supreme Court of Canada has held that those 
powers and duties of the Board are sufficient to make it competent to 
apply the Charter to the interpretation of the Labour Relations Act. 
The Tribunal, like the Board, has the power to determine all questions 
of law before it, including a question as to whether the Act is 
constitutionally valid. As well, the Tribunal has jurisdiction over the 
parties before it, the subject matter of the dispute and the remedy 
sought. If satisfied that a provision of the Act contravenes the Charter, 
the Tribunal can refuse to give effect to it in the case in which the 
issue arises. In order to grant a more general remedy and “amend” the 
Act to comply with the Charter, the Tribunal would have to have 
jurisdiction under section 24(1) of the Charter. The Tribunal reserved 
on the question of whether it has section 24(1) jurisdiction. 


How Are Pay Equity Adjustments Made? 

Three cases before the Tribunal in 1991-92 dealt with how adjustments 
to achieve pay equity are to be made, and how pay equity 
adjustments mesh with a collective agreement. 


Lady Dunn General Hospital (1991), 2 P.E.R. 168, involved a situation 
where a male job class of comparable value to a female job class was 
both paid more than the female job class and received a greater 
vacation entitlement. The issue was whether the compensation of the 
two job classes should be equalized by providing the female job class 
with the cash value of the difference in vacation entitlement or the 
vacation entitlement itself. The Tribunal held that the achievement of 
pay equity requires that the sum of all wages and benefits received by 
a female job class equal the sum of all wages and benefits received by 
the comparably valued male job class. Adjustments to achieve pay 
equity may be made to wages, to benefits or to a combination of the 
two. In the absence of any evidence that to do so would cause the 
employer any undue hardship, the Tribunal ordered that the vacation 
entitlement for the female job class be increased. 


In Glengarry Memorial Hospital (1991), 2 P.E.R. 153, the employer paid 
a female job class in the bargaining unit $0.37 per hour more than the 
rate specified in the collective agreement in order to match the rate of 
a comparably valued non-union male job class. When a new higher 
job rate became effective under the collective agreement, the 
employer paid both the female job class and the male job class at that 
rate. The issue before the Tribunal was whether the previously 
identified pay equity adjustment should be incorporated into the new 
job rate under the collective agreement and, if so, how. The Tribunal 
held that section 1310) of the Act requires that pay equity adjustments 
be incorporated into the collective agreement rate that prevails as of 
the date of adjustment. Increases subsequently provided for in that 
collective agreement must be calculated on the basis of that adjusted 
rate. 


In Gloucester (No. 2) (1991), 2 P.E.R. 208, there were six salary 
increments for incumbents of the female job class and the comparably 
valued male job class. The salary differential between incumbents of 
the male and female job classes paid at the highest rate Gob rate) 
available to them was $222.60 biweekly. The issue for the Tribunal 
was what should happen to the salaries of the female job class 
incumbents who were paid at a rate lower than the job rate. If the 
salaries of all incumbents of the female job class were increased by 
$222.60 biweekly, employees at some steps in the female job class 
would be paid more than employees at the corresponding step in the 
male job class. The Tribunal found that this would be an inappropriate 
result and held that the rate of compensation for the members of the 
female job class at each step should be adjusted to equal the rate of 
compensation paid to members of the male job class at the 
corresponding step of their salary range. 
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When Is a Pay Equity Plan Agreed To? 


An employer and union jointly bargained pay equity. Their 
negotiations resulted in a memorandum of agreement which was 
signed by representatives of each of them. The employer's negotiators 
then submitted the plan for ratification. When it was not ratified, the 
employer took the position that no plan had been agreed to. The 
Tribunal found that a plan had been agreed to. It held that because 
the Act does not require that pay equity plans be ratified, a party 
wishing to insist upon ratification as a precondition to the conclusion 
of a pay equity plan must inform the other party of that precondition. 
Because the employer in this case had not informed the union of that 
precondition, it was not entitled to insist upon ratification. The case is 
Pembroke (1991) 2 PE boy. 


Can the Tribunal Award Interim Funding? 


In Sick Children’s Hospital (1991), 2 P.E.R. 174, several nurses in a 
non-union hospital objected to the pay equity plan prepared by the 
Hospital. A review officer issued an order requiring the Hospital to 
amend the plan. The Hospital objected to this order and requested a 
hearing before the Tribunal. The nurses asked that the Tribunal: 


(1) order the Hospital to fund their costs of defending the order, or 


(2) either appoint an agent or name the Pay Equity Office to act 
as their agent and represent them before the Tribunal. 


The Tribunal declined to make either order. The Tribunal lacked 
jurisdiction to make an order for interim funding in the absence of 
express statutory authority. The Tribunal found that the principal-agent 
relationship was normally consensual. The Pay Equity Office did not 
agree to participate in the process; therefore the Tribunal could not 
appoint an agent to act for the nurses. The Act does not envisage that 
the Tribunal would select someone to act as agent and it is difficult to 
see how the Tribunal would make such a selection. 


What Are the Elements of a Gender-Neutral Comparison 
System and What Is the Content of the Act’s Duty to 
Bargain in Good Faith? 


The Tribunal dealt with both of these issues for the first time in 
Haldimand-Norfolk (No.6) (1991), 2 P.E.R. 105. The Ontario Nurses’ 
Association (ONA) alleged that the system that the Regional 
Municipality of Haldimand-Norfolk proposed to use to evaluate 
nurses’ jobs did not comply with the requirements of the Act because 
it was not gender neutral. Furthermore, ONA claimed that by 
proposing the use of a system that did not comply with the Act's 
requirements, as well as by engaging in certain bargaining practices, 
the Regional Municipality was in breach of the obligation to bargain in 
good faith. 


The Tribunal found that there are four component parts to a gender- 
neutral comparison system, each of which must be gender neutral for 
the system as a whole to be gender neutral. The parts are: 


(1) the accurate collection of job information; 


(2) deciding on the mechanism or tool to determine how the value 
will attach to the job information; 


(3) applying the mechanism to determine the value of the work 
performed, and 


(4) making the comparisons. 


The proposed system was not gender neutral with respect to its 
collection of job information because it failed to make visible the 
nurses’ job characteristics that were previously not visible and thus not 
valued. Parties must ensure that the job information collected will be 
information about the actual work performed and will not merely be a 
function of the way men and women describe their work. 


Once job information has been accurately collected, the comparison 
system must be applied in a consistent way. The tool must be able to 
value the jobs in accordance with the statutory criteria, and choices 
made with respect to subfactors and weightings must be free of 
gender bias. 
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The Regional Municipality breached the obligation to bargain in good 
faith in several ways. The Regional Municipality failed to recognize the 
bargaining agent’s right to negotiate pay equity when it attempted to 
bypass it and negotiate directly with local union officials, and when it 
insisted on a centralized bargaining structure for its establishment and 
refused to continue bargaining when ONA would not agree. 


The Regional Municipality also failed to make reasonable efforts to 
assure itself of the gender neutrality of the comparison system when it 
failed to make inquiries even after the union raised concerns and 
instead relied solely on the assurances of its consultants as to the 
gender neutrality of the system. 


Bargaining in good faith includes a duty of disclosure. The Regional 
Municipality failed to disclose enough information to enable ONA to 
appraise the system intelligently. Similarly, the Regional Municipality’s 
actions in beginning to implement the plan prior to involving the 
union and its continued insistence on using the system it had chosen 
without providing an adequate justification for doing so curtailed the 
parties’ opportunity for full and informed discussion and meaningful 
negotiation. 


The Regional Municipality was not in breach of the bargaining 
obligation in unilaterally hiring its choice of consultant and using that 
consultant as its spokesperson in negotiations, or in drafting the initial 
job data questionnaire and pilot testing the system without ONA’s 
agreement. 
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